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A Call for Leadership 


When one says that there is a certain modern, rapidly growing city of a 
million population which has only one-tenth as many court sittings as an 
American city of the same size, and never has a single congested calendar, it 
sounds like a fairy tale. And when one adds that in that city there are but two 
full-time salaried judges, it sounds positively mendacious. But we can add, 
nevertheless, that in that city there is year by year a reduction in the number 
of criminal offenses, that robbery is virtually unknown and murder reduced to 
two or three cases per annum. The facts told in this number of the Journal, 
and supported by dependable statistics, concerning justice in Birmingham, Eng- 
land, apply also to other cities in England. 

The article explains how Birmingham gets about eighty per cent of its 
police court cases tried without cost by seventy or more of its leading citizens. 
‘*Wonderful!” the reader will say, ‘‘but of course it can’t be done in an 
American city.’’ 

To this we make answer that it can be done in any American city, large 
or small. Consider these facts: (1) A layman who has been expertly selected 
for his intelligence, experience and civie interest is fully competent to pass 
upon the cases that come up in police courts. (2) Three such lay judges sit- 
ting together form a tribunal far safer in every way than our traditional 
isolated, political-minded police judge, be he lawyer or layman. (3) The con- 
ditions of service are not onerous when a sufficient quota of magistrates exists. 
Twenty-six sessions a year are all that Birmingham justices are allowed to serve, 
and they may at any time send in excuses for non-attendance. When there are 
not enough on duty to man every branch the working branches will devote an 
extra hour to clean up the docket. (4) We have more than enough entirely 
competent and willing men and women of mature experience, who have made a 
success in their own affairs, in every American city, who would be glad to 
exercise real civic power without pay. So far we have only slightly tapped this 
resource of citizenship with our unsalaried library and school board members. 
For lack of opportunity to hold office, because usually these best citizens could 
not get elected if they tried, our best citizens are limited to membership in non- 
official organizations which squander their energies in trying to get paid office- 
holders to do intelligent work. 

Through charter reform in most cities we have cleaned up in the aldermanic 
field and our police courts now present the worst aspect of municipal govern- 
ment. Here justice is muddied, if not poisoned, at its source. 





In some quarters there is speculation on the possibility of substituting 
appointment for election in the police court field. We submit that it would be 
actually easier, and far more beneficial, to change to the English system. We 
have no Lord Chancellor to make appointments, but we could substitute for 
him a bench of superior court judges, or the chief justice of such a bench. We 
would not have to appoint for life, if that feature aroused fear. A five-year 
term would suffice. There should be more than enough magistrates at all times. 
They should supervise, through a committee, the details of service. It might 
be well to supply for each bench of three magistrates a lawyer-clerk. 

Under such a simple system we would bring to the public service the men 
and women most needed and they would greatly enjoy the service. We would 
clean up an evil that we have until now done little to ameliorate. The saving 
in money would appeal to everybody. In one city we are paying $10,000 a year 
salary for three hours work daily in such courts; in another city $11,000. And 
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in the cases of a number of the judges in these two cities the public would gain 

if they paid them five times as much on condition that they stayed away from 

the courts and allowed lay magistrates, with no salaries, to do the work. 
Who will lead a movement to give this system a start among us? 





A Practical Way to Guide Voters 


In our last number we proposed that the bar associations of the larger cities 
should establish eligible lists of members who would be willing to accept nomina- 
tion to judgeships. A principal reason for the plan is that under the various 
systems in vogue the best available talent of the bar is virtually excluded from 
selection. No such lawyer is willing to boost himself. Nobody ever hears of his 
ambition to become a judge. Bar association effort to guide voters is largely re- 
stricted to passing upon less promising aspirants who do not hesitate to work for 
nominations, or are proposed by parties or factions as a reward for services per- 
formed or anticipated. So the bar association, with its committee support or 
plebiscite, commonly overlooks the best material. It asks voters to elect those 
winning the largest number of votes in the bar primary even though some of 
them are of doubtful worth. 


Where a primary is held the bar must conduct its plebiscites both before the 
primary and before the election. The primary may eliminate some of the candi- 
dates on the bar list, and the bar will have to choose at its second plebiscite from 
a field some members of which scored very low on the first bar voting. Finally 
the bar approaches the election asking the public to support its revised list when 
some of the candidates thereon are actually disapproved by the bar. The bar 
has placed itself in a false position, and a dangerous one, for bad conduct of his 
office by one of these third raters subsequently undermines public confidence in 
the judgment of the bar. The bar could only clarify such a situation by telling 
the voters, before the final election, that its list merely represents its best choice 
of a field which does not have enough worthy candidates to make a full list, and 
that below a certain point the bar refuses to be in any way responsible. 





A few years ago in Cleveland the bar association scored a triumph by con- 
ducting a still hunt for judicial talent. Its committee found a number of com- 
petent lawyers willing to stand for nomination if guaranteed association sup- 
port in advance. There were actually more than enough candidates, finally, who 
were wholly fit, but the association supported only those whom it had induced 
to enter the field. The result was highly successful. All seemed well, but more 
recently the free use of money by candidates willing to advance their candidacies 
by every means played havoc with the system. (See Am. Jud. Soe. Jour., Vol. X, 
No. 4, p. 120.) Perhaps legislation can be obtained to limit expenditures. 





In Los Angeles the bar has achieved considerable success through an im- 
proved form of plebiscite, in which members have a preferential vote. It 
promises a great deal, but it does not take care of the need for bringing before 
the public the best lawyers for judicial office who are too modest to offer their 


names or who shrink from entering a competition which may cause embarrass- 
ment. 


We submit that the way to bring out the latent talent is for a bar associa- 
tion to create an eligible list of candidates, three or four times as numeraus as 
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the positions to be filled in any year. This should be a standing list, kept always 
before the public. We believe that the politicians and the public would come 
to assume that all judges were to be chosen from this list, and we believe that 
every one of them would be worthy. While the chance of being chosen might not 
be more than one in four, worthy lawyers would be proud to have their names on 
such a list. It would be most emphatically an honor list. 


Such a list would serve every purpose that a bar association could have, 
bringing out latent talent, impressing political leaders, informing the public, 
and of service in filling vacancies by appointment or election. 


It is suggested that to get names on the bar plebiscite ballot any ten mem- 
bers—or any five—could make nominations, and that the association committee 
could make as many as it wished. 


It is possible that even under such a system a limitation of campaign ex- 
penses would be needed. The bar should welcome such a law for it would 
virtually insure bar success in securing for the final voting by the people a list 
so excellent that no mistakes could be made. 


Getting better judges in our cities is the only one of the various lines of 
reform which the Judicature Society has promoted, and which have been es- 
poused by the bar of the country, in which substantial progress has not been 
observable. For, despite occasional successes in certain cities, we incline to the 
opinion that on the whole the quality of the bench in our larger cities has been 
deteriorating. 

So we offer these suggestions, but in no dogmatie spirit. Doubtless improve- 
ments can be made by bar association officers in the light of their experience 
and knowledge of local conditions. 





A Need for Horse Sense 


In an oft-quoted scriptural text it is implied that a judge should have ‘‘an 
understanding heart.’’ The author of one of our articles in this number sug- 
gests that courts should have ‘‘horse sense,’’ a modern way of saying the same 
thing. It is refreshing to learn what an intelligent layman thinks about com- 
mon rules of evidence and their ordinary application. The article by Mr. Guy 
H. Chase seems to the editor to be the best one of the sort that he has ever read. 
The article speaks for itself, but we suggest that it is a bad thing for courts if 
intelligent witnesses are at heart contemptuous of the judicial method for elicit- 
ing facts. 





Every person interested in the administration of justice is in- 
vited to become a member of the American Judicature Society. 
There are no dues. The JOURNAL is sent free to every member. 
Any person disposed to contribute toward this service may do so, 
but no payment is necessary in order to benefit by the service. 
Members are requested to suggest to their friends who are inter- 
ested in this work that they accept the free offer of membership. 
Back numbers of the JOURNAL may be obtained for ten cents the 
copy. No other source affords so much timely, constructive ma- 
terial on the various phases of administering justice. 
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The Courts of Birmingham 





A City of a Million Population With But One or Two Murder 
Cases per Year, Where Most of the Judicial Work Is 
Performed Without Cost to the Public 





For two generations American opinion 
concerning the quality of English justice 
was derived wholly from books written 
to further the great reform movement 
that culminated in the unification of 
courts under the Judicature Acts of 1873 
and 1875. No popular writer did more 
to advance judicial reform than Charles 
Dickens, who summed up a vast deal of 
popular and expert feeling when he per- 
mitted one of his characters to declare 
that ‘‘the law is an ass!’’ All these 
strictures on English courts and proce- 
dure were accepted with complaisance 
by American readers. Had we not al- 
ready democratized justice by opening 
the bar to any person who could read 
and write and by opening a judicial 
career to any lawyer-politician who 
could muster a majority of the votes? So 
our sympathy for the downtrodden liti- 
gant in England continued for forty 
years and more after reform had been 
completed in the home country of the 
common law. 

Only in recent years have American 
lawyers learned how complete was the 
reform brought about by the Judicature 
Acts which unified a large number of 
trial and appellate courts, conferred the 
rule-making power upon the judges and 
laid the foundation for a perfectly ra- 
tional system of procedure by the first 
schedule of rules. The writings of Al- 
bert Kales, Professor William E. Hig- 
gins, Samuel Rosenbaum and Professor 
E. R. Sunderland, to mention only the 
leaders, have presented the facts gener- 
ally and in detail so that our bar has 
been fully informed. But in this short 
 1Albert M. Kales, “The English Judicature 
Acts,” Jour. of Amer. Jud. Soc., Vol. IV, No. 
5; William E. Higgins, “A Report on Eng- 
lish Courts and Procedure,” Jour. of Amer. 
Jud. Soc., Vol. VII, No. 6; Samuel Rosen- 
baum, “History of the Rule-Making Power in 


the English Supreme Court,” Boston Book Co. 
The most expert critique of the English sys- 





period we have learned to regret the 
trend. of American reform in the last 
century which took the form of selecting 
judges by an uninformed electorate and 
depriving them of power to direct the 
evolution of procedure. There is hardly 
a state in which the code of statutory 
procedure is not voluminous. Every 
such code deprives judges of power and 
tends to destroy responsibility. Our 
present response to the general wish for 
betterment lies in creating judicial coun- 
cils as an approach to court unification 
and in conferring the rule-making 
power. 

It may not be generally known that 
the reform programme in England in- 
cluded unification of the County Courts 
with the higher courts, to create one 
great court for England and Wales. But 
Parliament failed to go the entire dis- 
tance. Nevertheless the simple procedure 
of the High Court was adapted to the 
County Courts and they have ever since 
rendered service of a high order. This 
is doubtless due in large part to the fact 
that judges of this court are appointed 
to life tenure by a competent authority. 

So thoroughly have our own investi- 
gators presented the facts concerning 
the structure and procedure of the High 
Court that there is now little need for 
attempts to add to the body of informa- 
tion they have given us. So the writer, 
having recently had opportunity to ob- 
serve English courts, deemed it most 
useful to study and report upon the 
administration of justice generally in a 
large Engiish city. This article is in- 
tended then to satisfy in part any read- 
tem is to be found in various articles by 
Professor Edson R. Sunderland published in 
this Journal, the American Bar Association 
Journal and leading law_ reviews. The 
addresses of Dr. Roscoe Pound refer fre- 
quently to English procedure and to him is 


due great credit for stimulating curiosity on 
the subject. 
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er’s curiosity on the subject and to per- 
mit of comparisons with similar cities in 
the United States. 

The city of Birmingham has a popu- 
lation of one million. It is a modern 
industrial city in the heart of the coun- 
try. When the industrial age opened 
Birmingham was a sleepy country town. 
In the past forty years it has doubled in 
population, so its growth is seen to be 
more rapid than any American city prob- 
ably except two or three. Birmingham 
is still expanding rapidly so that its 
people still are, as for a century they 
have been, confronted by the problems 
common to our cities. What I found in 
Birmingham’s local courts is believed to 
present a fair picture of the situation 
in similar English centers. The Assizes 
of the High Court are of course similar 
to those held throughout England and 
Wales. 

First as to court organization; what 
are the courts that serve this large and 
busy city? 

Four Kinds of Courts 

First, the Assizes of the High Court, 
in which are tried all civil causes in- 
volving more than $500, all divorce ac- 
tions, and certain more important indict- 
able offenses. Three Assizes, or terms of 
the High Court, are held every year, 
disposing of all such cases for the Bir- 
mingham District? Two judges on cir- 
cuit deyote usually a little less than two 
weeks to each assize, an average of six- 
teen to twenty days of court, or a total 
of sittings for the year between forty- 
eight and sixty. 

Secondly, the Quarter Sessions Court, 
commonly called the Sessions, which is 
convened six times a year and is pre- 
sided over by the Recorder, sometimes 

2Assizes are also held at Warwick, the 
ancient county seat of Warwickshire, of 
which Birmingham is a part. The county 
has a population of about 400,000 outside of 
Birmingham. It is usual to try most of the 
High Court civil causes for the entire county. 
in the Birmingham Assizes, as a matter of 
convenience, leaving to the Warwick Assizes 
only the criminal cases reserved for the High 
Court which originate outside of Birming- 
ham. However, at the Birmingham Winter 
Assizes thfs year, three of the fourteen crimi- 
nal cases originated outside of Birmingham. 
The system is seen to be quite elastic in 


respect to these cases as it is in respect also 
to less important criminal cases. 
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assisted by his deputy, both of whom are 
barristers. An important purpose of the 
Sessions is to give jury trial in criminal 
eases, because juries are never used in 
the Magistrates Courts. The cases may 
be simple misdemeanors in which jury 
trial has been demanded, but most of 
the cases are more important ones which 
are not triable in the lowest court. 
Usually from eight to ten days make the 
term of the Sessions so it is fair to esti- 
mate the time devoted to this branch at 
forty-eight to sixty days for the average 
year. 

Thirdly, the County Court, exercising 
only civil jurisdiction in cases involving 
not more than $500. There are two 
County Court judges, one of whom sits 
five days a week in Birmingham, while 
his associate holds court in the other 
cities of Warwickshire. So the County 
Court has about 250 sittings per year in 
Birmingham. 

Fourthly, the Magistrates’ Courts. 
Once a week this court is convened in 
four places in the city which formerly 
were independent towns, while at police 
headquarters, in the building known as 
the Victoria Law Courts, where the As- 
sizes are held, three or four branches 
are held every day in the year except 
Sundays and two holidays. In the out- 
lying branches only by-law (city ordi- 
nance) eases are heard. In the central 
branches the cases are about the same as 
those tried in our police courts, though 
some of them are of the kind which we 
reserve for our highest criminal court. 
The Magistrates’ Courts have power to 
impose sentences not exceeding six 
months on each of two charges. The 
following table will summarize the num- 
ber of sittings per year of all courts in 
Birmingham, giving the maximum esti- 


mate: 

vo es sodas Oo ea 60 
Fae eee er 60 
CO Ee er eee ee 250 
Pememeereter COMPtS «ic cccccecceoce 1,400 


Total of all Birmingham Courts....1,770 

In the local courts work begins at ten 
o’clock and ordinarily is finished by one. 
The Assizes open at 10:30, take a recess 
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for luncheon, and work through the 
afternoon. 
No Haste, No Waste 

In none of these courts is there ever 
the slightest indication of impatience or 
haste. And rarely is a minute wasted. 
In the dramatic unfolding of a case be- 
fore a jury in a typical American court 
there is likely to be enough time squan- 
dered to try two similar cases in the 
Birmingham Assizes. And while our 
judges cannot prevent this waste they 
do often take the position of hurry- 
ing counsel so as to afford a just griev- 
ance. Even when cross-examination was 
prolix and valueless the High Court. 
judges showed no impatience. On the 
other hand counsel assumed that the 
court understood the law and would 
charge the jury fairly and so made their 
arguments simple and pithy. The exam- 
ination of witnesses was shrewd but not 
bullying. The addresses to the jury 
were straightforward, as though counsel 
felt that exaggeration, flattery or the 
abusing of witnesses would react unfa- 
vorably. It was not tiresome to listen to 
the trials for progress was being made 
every minute. In some cases the defense 
opened the argument, in some the plain- 
tiff’s counsel, but neither side spoke 
more than once. 


Getting a jury consists simply in call- 
ing the names of twelve of the panel, 
who step into the box and take the oath, 
four of them placing their hands on 
each of three small testaments. After 
the charge the jurors hold a whispered 
consultation in the box, looking very like 
a ‘‘football huddle,’’ and do not retire 
unless a longer discussion is found to be 
necessary. It appears to be a safe as- 
sumption that a juror who is unable to 
give a fair trial because of interest in 
the case or relationship to a party, will 
refuse to take the oath. At any rate, I 


heard no question whatsoever put to any, 


juror. Immediately after the jury was 
sworn counsel rose to state his case. 

Nor did I hear a word of objection 
by opposing counsel to any question put 
to a witness, and hence no argument as 
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to any rule of evidence. But in one case 
an, inexpert counsel for the Crown was 
chided by the judge because he did not 
elicit all the testimony needed. 

In the Magistrates’ Courts respon- 
dents are rarely represented by lawyers 
because guilty persons assume that law- 
yers cannot save them from conviction. 
The customary absence of solicitors and 
barristers is offset by the high character 
of the magistrates and the fact that the 
power is exercised by two, three or four 
sitting together, as will be explained 
later. 


Number of Days One-tenth of Ours 

Understanding then that the courts I 
observed never indulged in the slightest 
haste, it is interesting to compare the 
number of sittings required in Birming- 
ham per year with the number required 
in American cities. Take, for instance, 
one of our cities with one-tenth the pop- 
ulation of Birmingham; it will have one 
civil justice, one police justice, three or 
four district judges, one county or pro- 
bate judge, and possibly one United 
States court judge, say a total of seven. 
Assume forty-six weeks per year for 
every judge and we have a total of 1,932 
days, considerably more than the maxi- 
mum estimate for Birmingham. One of 
our cities of a million population would 
be likely to require thirty judges for 
forty-six weeks, sitting a total of 8,280 
days, or more than thirteen times as 
many days as are consumed in Birming- 
ham. The explanation of course is that 
English courts do not have as many cases, 
civil or criminal, as we have, and this 
is due to causes beyond the purpose of 
this article; nor do they spend as much 
time per case, except in the numerous 
police cases, in which field we are often 
too speedy. 

English judges are commonly paid 
higher salaries than our judges. High 
Court justices receive £5,000 but this is 
reduced probably as much as one-third 
by the income tax. The one salaried 
magistrate receives £1,200, less income 
tax. But even if the judges are better 
paid than ours the total cost to the pub- 
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lic for justice is only a fraction of what 
we pay, because in the higher court the 
share of salary attributable to Birming- 
ham is but one-sixth of one judge’s pay, 
and in the local courts there are but 
three receiving salaries. To be exact, 
thirty-nine per cent of the Birmingham 
sittings of all kinds are presided over 
by salaried judges. As will be explained 
later no salary charge is incurred in 
sixty-one per cent of the sittings. 
The March Assizes, 1928 

When the Assizes convene both judges 
hear criminal eases if the calendar is 
long, but in the Winter Assizes of this 
year, held in March, there were but 
fourteen respondents and ten trials, and 
in three of these there were pleas of 
guilty. So the Lord Chief Justice be- 
gan on the civil calendar, comprising 
ten cases with special juries, sixteen 
with common juries, eleven without jur- 
ies, and sixty-eight divorcee cases, all 
undefended. 

The criminal calendar revealed three 
perjury cases, three bigamy cases, two 
charging acts of indecency against boys, 
one ease of a woman accused of causing 
‘‘the death of her newly born child, but 
at the time she had not fully recovered 
from the effect of giving birth to such 
child,’’ and five cases charging con- 
spiracy of directors ‘‘to defraud the 
Public Revenue of large sums of money 
for income tax, excess profits tax and 
munitions levy.’’ These five cases were 
tried as one. The offenses were alleged 
to have occurred during the years of 
the war. 

The criminal branch was _ presided 
over by the Hon. Sir Horace Edmund 
Avory, Knight, one of the justices of 
the High Court of Justice. The court 
gave the grand jury a three minutes’ 
charge, referring only to the conspiracy 
eases and the one against the woman. 
Disposal of the other eight éases by 
the grand jury appeared to be perfunc- 
tory. In a few minutes the court re- 
ceived a true bill, passed down from a 
baleony above by means of an angler’s 
landing net on the end of a long bamboo 
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pole. The barrister assigned to prose- 
cute by the attorney general opened his 
case after the ‘‘reading’’ of the indict- 
ment by the clerk, who merely informed 
the jury that the prisoner in the dock, 
naming him, was charged with bigamy. 
The trial was on. 
Grand Jury Work Perfunctory 

In England, as with us, the grand 
jury has become of negligible worth in 
the great majority of eases. Its use 
was suspended during the war and for 
several years thereafter, and there was 
a strong sentiment, for not reviving it. 
Cases go up from the magistrates only 
after a preliminary examination has 
been held, resulting in a finding that 
the offense charged has been committed 
and that there is probable cause for be- 
lieving the accused to be guilty. ‘‘Tak- 
ing depositions,’’ this procedure is 
called. After that the grand jury in- 
vestigation is of little real use, and I 
understand that true bills are ordinarily 
voted without taking further evidence. 
The grand jury may investigate on its 
own initiative, or at the court’s sugges- 
tion, any alleged conspiracy or scandal, 
but such instances are virtually un- 
known. Or it could initiate a prosecu- 
tion in order to prevent holding a pris- 
oner from one term to the next, but this 
is rendered unnecessary by a sitting of 
the Sessions just before the Assizes, it 
being in the nature of a jail delivery. 

So in these times the grand jury, a 
most useful body in stagecoach days, is 
little more than a ceremony in which 
twenty-three citizens are honored, but 
which cannot be employed to prolong 
the time between arrest and trial, as it 
commonly does in such of our states as 
preserve it in ancient rigor. 

Mr. Justice Avory has a popular repu- 
tation for severity. ‘‘He’s the judge 
who sentences to the eat,’’ I was told. 
For a whipping is still part of certain 


sentences, especially those in rape cases. 


I could not say that his lordship had a 
threatening appearance, even in the red 
robe of the criminal court judge. I 
noted a most professional face, with an 
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ultra professional nose. His voice was 
ominously gentle. Around his thin lips 
a smile lurked. Could it be a sardonic 
smile? At any rate the public looked 
to him for stern sentences. I awaited 


results with keen interest. 


The first case was one of bigamy and 
the defendant waived the jury. He 
had deserted two wives and two sets of 
children, and while living with a third 
woman had collected money on the pre- 
tense that it was for a charitable or- 
ganization. A barrister informed the 
court of the defendant’s services as a 
soldier, and later as a chemist in a muni- 
tions factory, where he was injured by 
an explosion. His Lordship said there 
were no mitigating circumstances, and 
imposed a sentence of eleven months at 
hard labor for each of the two offenses, 
the sentences to run concurrently. It 
seemed to me to be a moderate sentence. 

But the more interesting cases were 
those in which Mr. Justice Avory had 
oceasion to charge a jury. A farm 
laborer had, by his wrongful action, 
while driving his employer’s motor 
lorry, caused damage to an automobile, 
and had left the scene immediately, con- 
trary to the law. The police traced the 
lorry and confronted him and he lied 
to them, and to the magistrates at the 
hearing. But he was convicted, and 
appeared at the <Assizes to answer to 
a charge of perjury. This seemed un- 
usual, for we expect a person, when ac- 
cused, to fall back on the best story he 
ean concoct, and we are satisfied if thev 
are convicted. I was told that perjury 
eases are rather uncommon in England, 
as with us, but not for the same reason. 

In his trial in the lower court the 
defendant had claimed that he was back 
on the farm, eight miles from the scene 
of the accident, at the time it occurred, 
and fixed the time by the passing of a 
train on an embankment close to the 
barnyard. Counsel urged the possibility 
of an innocent mistake as to the identity 
of the train. But the court’s analysis 
of the testimony left little doubt as to 
guilt, and a conviction seemed certain. 
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I was astonished to hear the judge say 
that defendant’s failure to take the 
stand was something they could con- 
sider. 

After a whispered consultation of 
about two minutes the jury rendered 
a verdict of guilty. 

‘‘— After All I've Said —” 

The next case was that of the farmer, 
charged with falsely swearing that the 
employe was at the farm when a train 
passed which was due at about the time 
of the road accident. He took the wit- 
ness stand and made a pretty good ex- 
planation for his assumption as to the 
identity of the particular train he heard 
as against one due half an hour later. 
Character witnesses gave him a good 
reputation. 

I listened to the charge closely. The 
judge presented every fact and argu- 
ment favorable to the respondent. Ob- 
viously the case was too thin for con- 
viction of a man of good standing in the 
community who was not strongly moved 
to commit wilful perjury. 

Again the jury huddle. Two or 
three minutes passed, his Lordship oce- 
easionally darting a glance toward the 
box, while a quizzical smile played 
around his lips. Then he asked if there 
was an agreement. The foreman replied 
that eleven jurors stood for acquittal. 

‘*Eleven jurors are for not guilty,’ 
said the Court, ‘‘and one for guilty. 
And after all I’ve said—what a pity! 
The jury should understand that if 
guilt is not clearly proved the defendant 
is entitled to the benefit of the doubt. 

And I may add that when one 
juror does not agree with the other 
eleven it is reasonable 
sider 


’ 


for him to econ- 
if the other eleven may 
right.’’ 


not be 


More whispering among the jurors, 
and in less than a minute a verdict was 
found. 

The employe, in consideration of his 
good record as a worker, a husband and 
father and as a soldier, but also in view 
of the gravity of the charge, was sen- 
tenced to six months ‘‘in the second 
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division,’’ which meant without hard 
labor. 


A defendant found guilty of gross 
indecency with a young boy was sen- 
tenced to eighteen months. Another, on 
a like charge, was given six months. 
Another bigamist was given three 
months, and yet another was acquitted. 
The war was productive of many cases 
of, bigamy, some of which are only now 
coming to light. A defendant charged 
with perjury in furtherance of his di- 
vorce suit, as to his place of residence, 
having then been living in adultery, was 
sentenced for six months. 

In the case of the woman who caused 
the death of her infant there was an 
order ‘‘binding her over.’’ That is to 
say, she was sworn in the dock to good 
behavior, and if she avoids offense in the 
future she will never be punished for 
her crime. 

In the conspiracy cases all five direc- 
tors were convicted and the sentences 
were: for two defendants twelve months, 
and nine, six and four months for the 
others, all in the second division. 

In the fourteen cases there were 
twelve convictions. The longest actual 
term imposed was twelve months. There 
were no fines, but the five conspirators 
were ordered to pay the costs of prose- 
eution, including in the lower court. 

From the cases noted I came to the 
conelusion that if sentences such as the 
foregoing gave a judge a popular repu- 
tation for severity it was easily acquired. 
It struck me that justice was tempered 
by mercy, but mercy founded upon rea- 
son and not upon mere sentimentality. 

It appeared to me also that the reason- 
ableness of the judges exercising the 
great authority of such a court ex- 
plained the uphill work which senti- 
mentalists have in England. For the 
English are essentially a kind and sym- 
pathetic people. There is a contingent, 
possibly as large in proportion as ours, 
who work to break down social disci- 
pline because of unreasoned emotion. 
But the majority, without being harsh, 
are best described as public-minded. 
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It will be noted that except for the 
ease of the mother above referred to, 
there was no case of manslaughter or 
murder on the calender. In the official 
report for 1926, the latest available, I 
found there had been one murder in 
Birmingham, and no arrest. But in the 
ordinary year there appear to be two or 
three murders, and one or two arrests 
and trials. Are there any cities in our 
country with one-twentieth the popula- 
tion of Birmingham with as few mur- 
ders? 

Owing to the common use of arbitra- 
tion, under the statute and by reason 
of clauses in virtually every written con- 
tract, most of the High Court civil cases 
are ex delicto actions. A good many 
arise from traffic accidents and as it is 
to be presumed that the use of motor 
vehicles will be several times multiplied 
in the next decade the High Court is 
likely to be swamped with cases unless 
arbitration is extended to this new and 
prolific field. On the last day of ithe 
civil calendar the Lord Chief Justice 
heard fifty divorce cases, said to average 
five minutes each. Speaking of the 
similarity of evidenee in these cases, 
all charging adultery and all unde- 
fended, the Chief Justice said: 

‘‘Don’t you think, Mr. Wylie, with 
your experience you could devise some 
plan whereby these cases might be di- 
vided into groups and tried in tens or 
dozens?’’ 

Seven days were required for the 
criminal calendar, and twelve for the 
civil. 

The County Court 

The story of the County Court is 
quickly told. Here, before one judge, 
are heard all civil disputes involving not 
more than $500. The procedure, as in 
the High Court, prevents the trial of 
cases in which no meritorious defense 
ean be shown. It would-seem from the 
fact that one judge disposes of all these 
eases in a large city that some credit 
must be given arbitration, which has 
virtually relieved the High Court of 
commercial disputes. But I heard two 
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eases tried which turned solely on the 
quality of goods delivered, and would 
have been perfectly adapted to arbitra- 
tion. This court has particular days 
of the week for classes of cases, such as 
workmen’s compensation cases. In the 
County Court solicitors usually repre- 
sent the parties. I found no disposition 
to hurry on the part of the County 
Court judge. 
The Magistrates’ Courts 

The Magistrates’ Courts correspond 
to our police courts but have larger 
powers. Except for cases reserved for 
the Assizes, they can take a plea of 
guilty in any case and can punish to 
the extent of six months’ imprisonment 
oni each of two charges. And inasmuch 
as every case of simple larceny is triable 
in these courts they can complete a pros- 
ecution for the theft of jewelry, for 
instance, worth $100,000, if there is no 
jury demand. They also conduct pre- 
liminary examinations in cases triable 
only at Sessions or at the Assizes, and 
bind over to one or the other of these 
courts. The indictable offenses reserved 
for the Assizes comprise treason, mur- 
der, piracy, forgery, bigamy, perjury, 
sedition, bribery, abduction of females, 
conspiracy, corrupt practices in elec- 
tions, and stealing or destroying court 
records, deeds and wills. So that the 
majority of cases not triable before the 
magistrates are disposed of by the Ses- 
sions, presided over by Sir Henry Mad- 
dox, a barrister who practices his pro- 
fession between terms of court. The 
magistrates must bind over a person 
who demands a jury, but there are not 
many such eases. The question is put 
to every accused person and he can get 
out of jail and have his jury by putting 
in a small bond, five or ten pounds being 
the usual amount. But few defendants 
elect for the jury. I was told that old 
offenders, finding it very hard to make 
a living, would stick for the jury and 
remain in jail under humane treatment 
always given to those not yet convicted. 
In jail they get good food, and enter- 
tainment in the form of concerts and 
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movies. It will be seen that there is no 
room for bond sharks in this system. 
Such a creature could not possibly make 
a living. 

But One Salaried Magistrate 

There is but one salaried magistrate, 
appropriately called the Stipendiary, 
who receives £1,200 per year. He was a 
barrister at the time of his appointment. 
He sits continuously. The other branches 
are presided over by lay magistrates, 
justices of the peace, who are not paid. 
Some of the Clerks in these courts are 
solicitors and all are thoroughly familiar 
with the law and procedure. 

I had supposed that the office of jus- 
tice of the peace had suffered a great 
decline in modern, urban England, but 
I was mistaken. There are 150 justices 
in Birmingham, and a plentiful supply 
throughout the county. Their ranks 
are recruited by annual appointments 
made by the Lord Chaneellor at the 
recommendation of a committee which 
keeps in touch with local opinion. Jus- 
tices are appointed for life. They are 
expected to render service on the bench 
at any time without pay and they also 
have very important administrative 
duties. They license places for the sale 
of liquors and in recent years this power 
has been used most effectually to reduce 
the number of licensed places and to 
restrict licenses to those who live up to 
every requirement. Thelaw forbids 
opening the ordinary ‘‘pub’’ or inn 
until ten or eleven in the forenoon, de- 
pending upon the locality; it imposes 
an afternoon recess to prevent drinking 
during working hours, and it requires 
early evening closing. Some pubs are 
restricted to the sale of beer and ale 
and some liquor houses are not per- 
mitted to serve drinks on the premises. 
But the government has otherwise by 
statute promoted sobriety, for it has 
lowered the alcoholic content of spirits 
and has imposed such a heavy tax on 
domestic sales of all liquors that most 
drinkers can afford nothing stronger 
than beer, and not much of that. There 
is nothing to prevent those who can af- 
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ford it from having all the liquor they 
choose for home consumption. They 
pay more for it than the same liquor 
sells for in France and Spain, after 
paying an import duty. 

But the present law, as administered 
by the magistrates through the control 
of licenses, has made the saloon, as we 
would call it, a quiet, orderly place 
where intoxication is virtually unknown. 
There is sufficient opportunity for any- 
body to buy any kind of liquor of the 
best quality so that home brewing and 
distilling are unknown, and there is no 
bootlegging. The number of licensed 
places is decreasing, the number and 
location being determined so as to per- 
mit of reasonable profit by the keepers, 
who have but one incentive, that of mak- 
ing a good record in order to assure of 
a continuance in business. There is a 
tendency toward concentrating urban 
sales in places controlled by brewers, 
who realize the need for keeping orderly 
houses. So gradually the supervision 
of the trade narrows and comes to the 
hands of responsible persons who have 
considerable capital invested, as is like- 
wise the situation in respect to produc- 
tion. 

The justices collectively have other 
duties. They license theaters, movies, 
billiard halls and boxing shows. If any 
such place tends to promote bad conduct 
they quickly learn the fact from their 
places on the bench. They also admin- 
ister the adoption of children act and 
the fund provided for the maintenance 
of married women who are deserted or 
cruelly treated by their husbands 

Eighty J. P.’s for Trials 

The magistrates hold meetings and 
have committees for their several fields 
of work. One committee makes up the 
rota of justices for court sittings 
throughout the year. About eighty jus- 
tices are considered subject to this duty, 
many being superannuated or otherwise 
occupied. Of the justices assigned, each 
will find his name down for a certain 
day of each alternate week. So he is 
expected to present himself for court 
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service twenty-six times a year. There 
is no compulsion, and a justice usually 
sends word if he cannot attend, but 
there are always enough to man two or 
three branches daily with two, three or 
four justices in each. Three is the pre- 
ferred number. If two sit and cannot 
agree the case is instantly removed to a 
branch across the corridor. 

It will be seen that the office of jus- 
tice of the peace is still a very important 
one in England, having been shaped 
skillfully to meet modern conditions. 
Considerable work is expected but the 
conditions of work are not onerous. The 
large powers exercised and the source of 
appointment make the office one of 
really high honor. England is utilizing 
without cost a great body of her most 
intelligent, mature, and socially minded 
citizens. That is another reason for the 
discouragement of the professional agi- 
tators of the emotional kind. It is easy 
to believe that one Birmingham man 
said privately, as I was informed, that 
he would willingly give £5,000 to be ap- 
pointed. He could not acquire equal 
public honor elsewhere so readily. And 
it is a reason for keeping the appointing 
power in an Official as unapproachable 
as the Lord Chancellor. 

The Matter of Social Caste 

A most important feature of the situa- 
tion remains. One sees these serious- 
looking, elderly magistrates on the 
bench, and contrasts them with the poor 
wretches in the dock, many standing in 
rags that an American negro would 
scorn. It occurs to the visitor that the 
accused are judged by men of position, 
perhaps of wealth, inclined by personal 
interest, as well as social position and 
tradition, to enforce the law against 
those born to poverty and _ perhaps 
misery. But I learned that, at least in 
recent years, the appointing authority 
has deemed only those who have de- 
monstrated interest in civie and social 
affairs eligible for the office, and to fore- 
stall criticism has appointed union labor 
officials and avowed socialists. I am per- 
suaded that the office is really much 
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closer to the people than the office of 
police judge in our cities, and the char- 
acter of the magistrates is obviously un- 
impeachable and their work wholly dis- 
interested. Politics, in the baneful sense 
that we know it in relation to this office, 
is quite unthinkable. The magistrates 
are answerable for their ordinary work 
only to their own body. They are peeu- 
liarly responsible to the city for the state 
of public morals. 

I was informed that socialist magis- 
trates found it easy to agree with their 
colleagues on the bench, the experience 
of exercising power responsibly having 
proved wholesome, as is usually the ease. 
Not theory, but actual cases must be de- 
cided. Many of these cases would move 
any right-minded person to sympathy, 
but a bench responsible for law observ- 
ance as this one is must keep the public 
interest uppermost. The only criticism I 
heard of a magistrate was of one of great 
wealth who sometimes made the mistake 
of paying money assessed against a de- 
linguent husband. 

We have spoken of the magistrates as 
men, but there are also women justices 
of the peace, who participate in the sit- 
tings of the juvenile court, which is held 
one day each week. There are also women 
jurors, perhaps ten sper cent. being 
women on the panel I observed. Inci- 
dentally it should be remarked that jury 
service, at one shilling a day, is not oner- 
ous, for only a few score citizens are re- 
quired in an entire year and for only a 
few days at a time. It is really a rare 
treat to be summoned for jury service. 
The selected members of special juries 
are paid a pound a day and the party 
asking for a special jury must advance 
the money. 

Before dismissing this matter of vol- 
untary public service it should be said 
that modern England is desperately dem- 
ocratic, the great interest of middle and 
upper class folk being to participate in 
government. As with us, party lines 
often mean nothing. Whatever the names 
of the parties, the people are all actually 
divided between those who want to bring 
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in the millenium by act of Parliament 
and those who want to progress deliber- 
ately and not too far. England will 
soon have equal universal suffrage. In 
the experiment of self government it is 
the most interesting of all countries. 
But having said this, the reader is at 
least spared prophecy. 


Procedure Before the Magistrates 

There is no regular prosecutor in the 
courts. In a defended case of larceny or 
other offense against person or property 
the complaining witness may employ a 
solicitor, but it seems unnecessary. The 
clerk, even in the stipendiary magis- 
trate’s court, asks nearly all the ques- 
tions. Testimony in nearly every case is 
by a policeman and there is a strong dis- 
position to take the policeman’s word at 
full value. But I witnessed one trial in 
which the court aequitted in the face of 
testimony by two detectives who said they 
had seen the accused take three bets on a 
busy street. The taking of bets by un- 
licensed persons is one of the offenses 
which the courts try hard to eradicate. 
In this instance the judge believed that 
the detectives had erred in identifying 
the guilty person and had arrested an 
innocent man. 

Of course in most eases there is no 
complete denial of guilt. The accused 
answers questions and tells his version 
and his excuses. Then an officer reads his 
record, and if he has been up two or more 
times in a number of years he receives a 
stiffer penalty than before. It appeared 
to me that the policy was to suspend sen- 
tence in all cases if reformation ap- 
peared probable, and to impose rather 
hard terms on the rest. There is no per- 
functory assessment of trivial fines. 

In some cases the judges appeared to 
hesitate. Then the accused would be 
asked if he consented to be remanded for 
a week. The right to a prompt disposal 
of the ease is religiously observed. I was 
told that the usual disposition of such 
cases was dismissal on the subsequent 
appearance. If the defendant’s appear- 
ance suggested mental incompetency 
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there would be an order remanding so 
that the court’s doctor could examine 
him. 

There is no such thing as appointment 
of counsel to defend an accused person 
before the magistrates. In the Quarter 
Sessions a barrister is occasionally re- 
quested to conduct a defense for a poor 
prisoner. I was told that a solicitor 
would not take a case without pay, and 
there is no provision for pay by the pub- 
lie. 

While the High Court sessions always 
attract as many spectators as can be ac- 
commodated in the court room gallery, 
there are almost no spectators present in 
the other courts. Particularly did I note 
that there were no agents of associations, 
such as we have, with regular representa- 
tion in our city police courts. It would 
seem a waste of time, if not a breach of 
decorum, to imply a need for checking 
on the work of the courts. 


Probation 

Birmingham has a foree of probation 
officers comprising three men for children 
under sixteen, two for adult cases, one 
woman officer, and one half-time officer. 
These officers normally have from sixty 
to seventy cases each. Probation is from 
six months to three years. Two magis- 
trates supervise this office. It is evident 
that the courts do not extend probation 
privileges to very many offenders. And 
by a careful selection of cases they make 
probation work out the good it is in- 
tended to do. 

There is agitation in some quarters for 
a parole law, but none has been enacted. 
In consequence there are no disappoint- 
ments on this score. Every sentence is 
executed subject to a moderate reduction 
for good behavior in prison. 

In Birmingham, at least, there is a 
buoyant feeling about criminal justice. 
Police and court officials and the people 
generally believe that conditions steadily 
improve. The let-down and confusion fol- 
lowing the war. had its bad effects but 
today conditions are better than ever 
and steadily improving. The authorities 
consider drinking to be less a factor in 
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crime than ever before and look for fur- 
ther improvement in this respect. The 
business of enforcing law and protecting 
persons and property has more than 
been restored from the slump that the 
war caused. It has recovered in spite of 
the failure of industry to recover. Eng- 
land is more law abiding than ever be- 
fore, and at the same time more impov- 
erished, at least from the standpoint of 
those of inferior intelligence, or inferior 
physique, who find it impossible to earn 
a living. 
APPENDIX 

The following facts and tables are 
taken from the annual report for the 
year 1926 of the Birmingham Police 
Establishment, that being the latest avail- 
able report at the time the foregoing was 
written. 

TABLE I 


INDICTABLE OFFENSES: CRIMES REPORTED AND 
ARRESTS MADE 


Reported Arrested 





OF re ere 1 —- 
Attempt to murder..... 3 1 
Manslaughter ......... 1 1 
ee ee 0 0 
Wounding and other acts 

endangering life (fel- 

| ere ee 5 5 
Malicious wounding 

Pe op enwe ee 27 23 
Sexual crimes ........ 56 47 
0 ee 6 7 
Other offenses against 

| gr ree 3 4 
Pe Golsteswaaee 25 16 
Housebreaking ....... 77 30 
Shopbreaking ........ 130 89 
Robbery and assaults to 

a a ne 0 0 
Other offenses against 

property with violence 

a 28 16 
Larceny from person... 15 24 
Larceny by servant.... 108 110 
Embezzlement ........ 35 35 
Simple larceny and other 

larceny except above. 968 954 
False pretenses........ 135 72 
EE aa gia ida dni ance. 8 7 
Receiving stolen goods. 56 66 
0 Ee ee eee 2 1 
Other malicious injuries 

SO BROROREY 2. nc ccecs 0 0 
are 5 1 
Coinage offenses ...... 0 0 
Attempts at suicide.... 107 95 
Other offenses ........ 11 15 

Total—1926 ....... 1,812 1,619 

i eo: eee 1,809 1,557 

Total in 1934. ....6. 1,635 1,559 
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TABLE II 


INDICTABLE OFFENSES, 1926, DEALT Wi1TH SuM- 
MARILY BY THE JUSTICES 


SS eee eer ee eee ee 914 
EMPOORG THOM MOTHOM. «cose cccevase 14 
BAO DY GOCTREE. 2 0c vccaweveecie 108 
Co TTT TT Oe ee TT eee 35 
Obtaining goods by false pretenses. . 60 
Receiving stolen goods............ 59 
Other indictable offenses.......... 185 
ae a ae es al ee 0 ik te ae a at 1,375 
Total indictable cases........... 1,609 
Tried im BigBer COUFE.. oc ccccces 234 
Note: Many of these indictable offenses 


were summarily disposed of in the lowest 
court by reason of its power to accept 
pleas of guilty in most cases and impose 
sentences forthwith. This power, in re- 
sponsible hands, effects a great saving of 
effort and expense and promotes expedi- 
tion. It largely removes the evils attached 
to letting to bail. 


TABLE III 
Non-INDICTABLE OFFENSES TRIED BY JUSTICES 


Aggravated assaults ............. 23 
ee Ge. Es bts ada cee cause 170 
CE os ae bees we 591 
Pee Tere eee 618 
COE sos ceeew ee ened 6 
Se OP MIE 6 66 cd 026 e Hb 6 * 88 
CGT OO GRO ccc ccesccccces 3 
Offenses in relation to dogs....... 27 
Elementary education act cases... 705 
Highway Acts— 
Offenses of owners and drivers. . 268 
Obstructions and nuisances..... 2,386 
Heavy locomotives ............ 29 
SO Ee ee 3,909 
las co a Git a nae i Jes 775 
Drunkenness, simple ............ 737 
Drunkenness, with aggravation.... 2,110 
Other offenses against intoxicated 
EE on odes ob ae 6408S ae 5 
De MD gts ecnedewsen 268 
Offenses against town police acts.. 1,188 
Offenses against by-laws ......... 1,103 
ES. ae ae ack bei he-~ dae o.60 167 
Offenses in relation to railways.... 145 
Hackney carriage regulations..... 48 
Vagrancy act offenses: 
EE, <6 55 Sys ed ee ea 71 
DP cdtcceecenceusaen 131 
FOC CCT Ce eee 386 
Found in enclosed premises.... 46 
Frequenting enclosed places.... 57 
Other vagrancy offenses........ 6 
Other offenses, misc. .....eccce0% 2,048 
0 ee Serr 18,115 
Naval and military deserters handed 
ge A eee eee 65 
eo Ee EG ee 18,180 
SE, Re teases edcner 27,132 
Se Bs ows deckew wou 23,439 


Note: The method of procedure in above 
cases was: 


Apprehended by police........... 
Proceeded against by summons....13,201 

These figures seem to support the be- 
lief that in American cities summons could 
be employed much more than is common 
in petty cases. 


TABLE IV 


RESULT OF Proceepincs, 1926 
Convicted 
Charge withdrawn or case dismissed 


ib a aes Aa i a i Sa wae Bm 1,603 

Committed to industrial school, rel- 
atives, or institution for mental 
defectives, put on probation, etc. 113 


Amount received in fines and fees 
Tae versens 60s ue £44,520 ($222,600) 


TABLE V 


JuventLe Court Cases 


| aParrerr re crevirrrrr cr errs 802 
er ear ee 2,327 
i Nee ee ee ee ee ee 976 

Note: In view of the increase in popu- 


lation in thirteen years the above figures 
should be very encouraging. It should be 
particularly observed that the Juvenile 
Court of Birmingham is but a branch of 
the Magistrates’ Courts. The same justices 
preside over the cases of juveniles and 
later over cases brought against the same 
offenders after reaching the age of full 
responsibility to the law. In the American 
system the fatal error has been made of 
permitting juvenile court judges and as- 
sistants to wash their hands of responsi- 
bility for the crimes of their wards com- 
mitted after they have reached the statu- 
tory age. And with the privacy of juven- 
ile court records no means exist with us 
for giving continuous attention to the of- 
fenses of those who start young. The 
regular criminal courts take the graduates 
from the juvenile courts as if they had 
never existed theretofore. 


TABLE VI 
PROSECUTIONS AND CONVICTIONS FOR 
DRUNKENNESS 


(Prosecutions appear in the first column, convictions 
in the second) 


1913 1924 1926 
Simple cases ...1,251 813 826 711 737 634 
Cases with aggra- 
vated circum- 


stances ....... 4,806 3,934 2,954 2,754 


TOTALS ..... 6,057 4,747 3,779 3,465 2,849 2,637 


Note: It appears that while the number of cases 
decreases the percentage of convictions increases. 


There are 1,500 policemen in Birming- 
ham. The number of solicitors given to 
me by a member of the Law Society is 
‘‘approximately 380. This figure does 
not include a considerable number of 
qualified men who act as managing clerks 
to other solicitors.’’ 

Herbert Harley. 


2,110 2,003 








Plan to Arbitrate Automobile Cases 





Metropolitan Casualty Insurance Company and American Arbitration 
Association Co-operate for Nation-Wide Reform of 
Personal Injury Litigation 





The press of the country received an 
important announcement on April 16th. 
Under the heading, ‘‘A Plan for Arbi- 
tration,’’ advertisements in leading 
cities told of a forthcoming experiment 
for one year by The Metropoiltan Casu- 
alty Insurance Company of New York 
in consenting to immediate arbitration 
of any claim for damages for personal 
injuries growing out of accidents cov- 
ered by its policies up to the amount 
of $10,000. The preamble to the com- 
pany’s pledge to the American bar is 
worthy of quotation. 

‘*A vast accumulation of automobile 
accident litigation today congests our 
courts, adding to the burden of taxpay- 
ers and retarding cruelly the determina- 


tion of the claims of deserving but‘ 


necessitous litigants. 

‘‘There seems to be a popular impres- 
sion that casualty insurance companies 
are partly responsible for this condition, 
that they are litigiously inclined, and 
that they delay settlements for the pur- 
pose of accumulating interest on their 
reserves. 

‘‘Nothing could be further from the 
truth. Both the selfish and the unselfish 
interests of the companies dictate a con- 
trary course, for experience demon- 
strates that speedy adjustment of all 
meritorious claims produces an economic 
saving both to the company and to the 
community. 

‘*As an earnest of its absolute sin- 
eerity in this position, The Metropolitan 
Casualty Insurance Company, which 
has always favored the principle of 
arbitration but has labored with the ob- 
vious difficulty of applying it to third 
party cases, hereby makes the following 
pledge to the American bar’’: 


1 


( 


The pledge designated The American 
Arbitration Association’s standard rules 
and its National Panel of 3170 arbi- 
trators covering every state and more 
than 1135 cities and towns for the de- 
termination of claims under the com- 
pany’s usual policy limits. 

The president of the Association, Mr. 
Lucius R. Eastman, responded to the 
new duties in the statement: 

‘‘The American Arbitration Associa- 
tion has collaborated with the Metro- 
politan to the end that this important 
new step shall find ready ways and 
means to facilitate casualty insurance 
arbitration. It offers its further co- 
operation and facilities in the belief that 
this provision for immediate arbitral re- 
lief to those who sustain accidental in- 
juries will not only serve greatly to 
ameliorate congestion of our courts but 
will also prove one of the most con- 
structive steps ever undertaken.’’ 

Business Men Concur 

The announcement closely followed 
the appointment of a committee made 
up of insurance men, automobile men 
and members of the American: Arbitra- 
tion Association appointed at a confer- 
ence held by the Association in New 
York City, presided over by Alfred H. 
Swayne, vice-president of General 
Motors Corporation, to devise methods 
of relieving the congestion in courts due 
to automobile accident claims. The 
members of the committee are Judge 
John R. Davis, chairman; Edson S. Lott, 
president of the United States Casualty 
Company; Jesse Phillips, president of 
the Great American Indemnity Com- 
pany; J. Scofield Rowe, president of the 
Metropolitan Casualty Insurance Com- 
pany; Jules S. Bache, of J. S. Bache & 
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Company; former Judge Moses H. 
Grossman of House, Grossman & Vor- 
haus; Lee J. Eastman, president of the 
Packard Motor Car Company of New 
York; A. G. Southworth of the Buick 
Motor Car Company, and C. B. Warren, 
president of the Warren-Nash Corpora- 
tion. 

The Metropolitan puts its case and 
what would seem to hold for all com- 
panies with commendable frankness; for 
**selfish and unselfish’’ interests. It was 
necessary that the community be brought 
to the realization of the company’s posi- 
tion with respect to delay in the award 
of claims. It is ready to admit that 
prompt settlement is worth more than 
the amount of interest on the reserves 
maintained through the delay. The loss 
in good-will through the wide-spread 
belief that indemnity insurance is dila- 
tory and litigious is beyond calculation, 
and it is encouraging that leading com- 
panies are desirous of facing the fact 
with the publie. 

Up until this time no step has been 
taken to bring the parties to traffie ac- 
cidents to the right kind of procedure 
to serve their immediate needs. Ask 
the average man to give a reason for the 
‘‘law’s delay’’ and he will readily cite 
traffic cases as the worst. offender. Yet 
he must know that claims based on torts 
are as amenable to arbitration as con- 
tractual claims. 

The psychology of the insured under 
a casualty policy has come to be differ- 
ent than that of the same man with re- 
spect to a fire policy, for instanee. With 
every sixth individual in the United 
States running a motor vehicle and 
every highway in the country giving 
almost daily evidence of the apparent in- 
evitability of collision, to say nothing 
of the daily excellent press accounts of 
accidents, the insured has come to think 
of the likelihood of damage as part of 
his status as a motor vehicle operator, 
and avoidance of it but an element of 
luck. 

Fire and other instances of disaster do 
not fall into the same realm of possi- 


bility. For one thing the occasion is 
not kept before him all the time. When 
one of those unexpected events hits him 
he thinks of his policies as an automatic 
coverage from which he is sure of a 
percentage recovery. Few days produce 
a neighbor who has had a fire or gone 
through a tornado, yet the matter of a 
collision is daily conversation whether 
in the club or the corner tobacco store. 
If claims on policies in general are clut- 
tering the court calendars the average 
man does not know of it, but, due to the 
articulate expression of his offended 
neighbor, he believes that nothing can 
be done on an automobile policy because 
the companies do not pay any of them 
without a struggle and one must sue to 
get that. And because every one is su- 
ing, trial is bound to be postponed. 
Carrying an indemnity policy against 
accident, under this theory, becomes one 
of the penalties of owning a car instead 
of a protection in its operation. 

Such a wide-spread impression of the 
breakdown of the legal system can be 
more inimical than the actual hardship 
suffered in the delay of the remedy. It 
feeling of distrust of the 
courts and the law and a corresponding 
attitude of resistance to rightful claims 
when the one so denied is put in the 
position of defendant to any action. 


engenders a 


For defendants such as casualty com- 
panies to come forward and pledge their 
willingness to accept speedy, accurate 
and inexpensive means for the settle- 
ment of disputes through arbitration 
should have a salutary effect in eradi- 
cating repugnance to the law’s course. 
$v so doing the function of the com- 
pany is accepted as one of protection 
and relief rather than an expensive ad- 
junct to the inalienable right of driving 
a car. 

Undeniably, there will be difficulties 
in the way of the immediately successful 
enforcement of the Metropolitan’s pro- 
gram of arbitration. It takes two 
parties to effect an arbitration and there 
will be those claimants, aided and abet- 
ted by lawyers not interested in facili- 
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tating prompt justice, who will hope to 
obtain an increased recovery as a result 
of a long deferred jury trial. There 
will be those litigants—and certainly 
those lawyers—who will depend upon 
the chance sentiment and persuasion 
which can be obtained from yards of 
bandage and apparent infirmity before 
the eyes of twelve indifferent men. Such 
litigants will want to avoid the dispas- 
sionate estimate of one or more arbitra- 
tors who know the value of a bent fender 
and have some recollection of the actual 
endurance of nervous shock. It is fair 
to say that if the obstacle represented in 
this class of court delayers can be met 
and overcome that a greater advance 
will be made in demonstrating the 
soundness of arbitration in most dis- 
putes than could be gained in dealing 
with almost any other class of litigant. 


It will not be long until not only 
courts but juries will take notice that a 
plaintiff has refused the acceleration of 
a non-jury trial as tendered by the de- 
fendant companies. As the bench and 
bar learn of this, and kindred proposals, 
they will understand that the delay was 
the plaintiff’s choice and exercise un- 
usual diligence in ascertaining the rights 
of the parties. A wilful rejection of 
arbitration should require the plaintiff 
to show reason why he did not obtain 
adjudication at the hands of impartial 
arbitrators. 

One conviction which must be estab- 
lished if the experiment is to have ade- 
quate test is that arbitrators are im- 
partial, having no interest in the case 
and not bound by legal technicalities 
that have no bearing on facts, and not 
by nature prone to favor an insurance 
company. 

The impartiality of arbitrators and 
the conduct of the arbitration of these 
cases according to high standards is 
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guaranteed by the fact that they will be 
conducted by the American Arbitration 
Association under its standard rules and 
forms. This Association now has ap- 
proximately 3000 arbitrators located in 
about 1,200 localities. The plan is to 
have all cases referred to the Associa- 
tion headquarters in New York by the 
Metropolitan Company and the arbitra- 
tion will then be arranged for in the 
locality where the claimant resides. 

The co-operation of the Metropolitan 
Company and the American Arbitration 
Association is expected to make possible 
the following benefits: 

1. It benefits the community because 
it tends to relieve the burden of the 
courts and to restore good relations be- 
tween the users of automobiles and in- 
jured persons. 

2. It benefits the deserving claimant 
because it obviates the law’s delays and 
insures prompt, impartial and just 
awards. 

3. It benefits the assured, not only 
because the atmosphere of the arbitra- 
tion table is less acrimonious than that 
of the trial court, but also because it 
promises to save him weary hours, some- 
times days, now spent attending the dis- 
position of a congested calendar. 

4. It benefits the Metropolitan and 
its agents because it tends to create good 
will, and enables them to offer insurance 
largely freed from technicalities and 
vexatious litigation. 

5. It benefits members of the bar who 
are representing claimants for it enables 
them to dispose promptly of the claims 
without the high costs and overhead 
which they must maintain to carry cases 
through the congested calendars. 

Lucius R. Eastman, 
President of the American 
Arbitration Association. 





Lay Critic Reviews Courts’ Faults 





Engineer Who Has Seen Courts as Expert Witness Declares 
He Should Be Held in Contempt—Rules 
of Evidence Defeat Justice 





If every person who holds contempt of 
court were incarcerated, the writer of 
this article would long ago have become 
an enforced guest of the Commonwealth. 
I would not have any reader believe that 
I have contempt of court as an institu- 
tion, but rather, I am contemptuous of 
the archaic and absurd rules of proce- 
dure governing the trial of cases before 
the court; nor would I wish any reader 
to think that I have contempt for the 
presiding justices of the courts, but 
rather I am contemptuous of their wil- 
lingness to be bound by silly rules and 
precedent, and their reluctance to em- 
ploy what we laymen choose to call horse 
sense. 

I have been before the courts at fre- 
quent intervals for thirty years, being 
called as an expert witness; I have also 
served on the jury and have had ample 
opportunity to observe the workings of 
the courts. And the result is that I 
think the apostrophe of the deputy sher- 
iff ‘‘God save the Commonwealth of 
Massachusetts’? must needs be recited 
many more times. 

An expert’s testimony is academic; it 
is seldom that he is an eye witness of the 
events leading up to a suit at law. Yet 
he is compelled to take his oath with 
other witnesses, after hearing the clerk 
of the court glibly, rapidly, and with lit- 
tle expression recite that he must tell 
‘*the truth, THE WHOLE TRUTH, and 
nothing but the truth”’ so help him God. 
I defy any expert to tell the whole truth 
unless the attorney who engages him is 
wonderfully skilful in leading his wit- 
ness into the right channel; for of course 
it would be an unheard of thing, exciting 
great consternation, if one should pre- 
sume to volunteer any information, even 
though his real function is to aid the 


court and jury to arrive at the facts in 
the case. 

Many times when certain engineering 
principles are being elucidated, the at- 
torney in direct examination, and the at- 
torney in cross-examination become hope- 
lessly confused, and so also is the jury, 
and, I presume, so also is the judge; the 
problem is to have the attorney ask the 
correct leading question; he flounders, 
and the confusion grows greater; now if 
the expert, who is there to aid the court 
and jury, were permitted to say a few 
words upon his own initiative, the ques- 
tion to him being very simple, the whole 
situation would be immediately clarified. 
But no, that would never do; he might 
be guilty of saying something that would 
be too enlightening, so he is obliged to 
leave the stand without telling the 
WHOLE TRUTH, and, very likely, leav- 
ing an entirely erroneous impression in 
the minds of those who have heard him. 
How absurd for a lawyer to try and 
direct the witness into telling his story, 
when he could tell it so much better un- 
aided. But of course the court must be 
governed by precedent. 

Let me illustrate an absurdity of the 
rules of evidence. A man was riding 
upon a trolley car so crowded that pas- 
sengers were standing closely packed 
upon the rear platform. One of the pas- 
sengers was thrown off, hit a trolley pole, 
rebounded to the track, and was run over 
by a following car, losing both legs. The 
plaintiff alleged that the condition of the 
track was so faulty, the speed of the car 
so great, and his foothold so precarious 
that a violent lurch of the car caused 
him to catapult into the air, and eventu- 
ally make a trip to the hospital where he 
parted with what was left of both his 
legs. 
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I was engaged to investigate the condi- 
tion of the track and report upon the 
same; to make a map of the locus show- 
ing the various objects that would have 
to do with vision, and so forth, and any- 
thing else that I observed that would be 
of service to the plaintiff; I was called to 
the stand, and a trialogue something 
after this fashion took place: 

‘*Mr. Witness, you have examined the 
tracks at the scene of this accident. 
Please tell the court and jury what you 
found.’’ 

‘““Yes, I examined the tracks very 
thoroughly, and it is a very bad x 

**T object, your Honor,’’ thunders the 
defendant attorney in great consterna- 
tion, and the plaintiff’s attorney appears 
chagrined that his own witness should 
commit such an egregious blunder as to 
be guilty of using direct language. 

The Court in a bored way sustained 
the objection, giving no hint as to the 
reason for the objection, and I am ad- 
monished to begin over again, which I 
do in much the same manner, and again 
I am brought to book. This time the court 
turned to me and said, ‘‘Do not charac- 
terize, Mr. Witness, just tell what you 
found.’’ Ah, I know now what was my 
blunder, I must not characterize! I must 
not tell the jury it was a very bad piece 
of track. That might influence them. So, 
being properiy scolded, and in deep hu- 
mility I begin all over again and say that 
the accident occurred on a curved track, 
and according to good engineering prac- 
tice the outer rail of a curved track 
should be higher than the inner rail, to 
overcome or counteract the centrifugal 
foree of a rapidly moving ear; but in 
fact, in this case it was actually lower; 
the ties were rotten and the spikes were 
loose, and some missing; the fish plate 
bolts were loose and many missing; the 
electrical connections were faulty; the 
profiles of the rails were not uniform; 
the gage of the track was faulty; the 
treads of the rails were badly worn. All 
of this I was permitted to tell, with a 
smile on the face of the plaintiff attor- 
ney, and no word of protest from the de- 
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fendant attorney because I had not char- 
acterized! Nobody would suspect from 
what I have just said on the stand, that 
what I started to say in the beginning 
was that it was a very bad piece of track. 
Precedent says that a witness must not 
characterize, and yet an expert witness is 
there for that very purpose; to give his 
opinion, whatever it may be worth to the 
jury. I can readily see that a lay witness 
should confine himself to what he knows 
or saw; an expert is retained to tell what 
he thinks. 
Witnesses Treated Discourteously 

There are all types of witnesses; many 
are just plain liars. But I think that 
most witnesses desire to be truthful, but 
through fear, timidity and inexperience 
in a court room, they become easily con- 
fused. Lawyers know this and take ad- 
vantage of it. Witnesses are subjected 
to browbeating and insolent language, 
and seldom receive the courtesy to which 
they are entitled. Does the Judge rise 
up in righteous anger and rebuke the 
offensive lawyer? Very seldom. And 
that is one of my reasons for contempt. 
A man of the street would not sit idly by 
and see a timid witness, perhaps a wom- 
an, and elderly, frightened by a bullying 
lawyer, without a very vigorous protest 
of one kind or another. But precedent 
says that a lawyer must have full lati- 
tude in his examination of witnesses, 
only stopping short of sandbagging, and 
I suppose a judge is fearful of violating 
precedent by curtailing the power of the 
offensive attorney. 

And there are witnesses who are just 
plain liars. Two witnesses will take the 
stand and tell diametrically opposite 
stories concerning the same incident. 
Making allowance for the fact that the 
reaction from the same event differs with 
different people, it is evident to a layman 
that one is lying and the other is telling 
the truth. This is obvious because one 
witness is subtantiated by other wit- 
nesses of enviable reputations for integ- 
rity and honesty, also by circumstantial 
evidence. The testimony of the other 
witness is unsupported. Now one would 
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not expect the judge to rise and call the 
one a liar, and the other an honest man, 
but where there is apparent perjury it is 
not pleasant to see the judge complacent 
about it. The machinery of the law 
should be set in motion, and an attempt 
at conviction made as a deterrent to 
other liars. The perjurer should not be 
permitted to walk brazenly out of court 
with no fear in his heart. 

It is said that every man should have 
his day in court. That ‘‘day in ecourt’’ 
has a strange sound, when one considers 
that cases of no great importance nearly 
always are two years in coming to trial, 
and then will consume days or weeks be- 
fore reaching the jury. The reasons for 
taking so much time to get the day in 
court are many; long and fruitless argu- 
ments at the bench, the silly and ridicu- 
lous bickerings of the attorneys, the re- 
luctance to concede the most obvious 
things to save time, and the short hours 
of the court sessions. Still another rea- 
son for long delays is the ease with which 
attorneys may have cases continued to 
the next term of court, upon the most 
trivial excuses. I have known of a case 
where the client had already appeared 
at two terms, and where he was present 
with all his out-of-town witnesses ready 
for trial, and his attorney had the case 
continued because he wished to attend 
the alumni reunion of his college! Can 
you beat that? And would it not excite 
contempt to have the interests of the cli- 
ent thus ignored? 

When Law Defrauded a Litigant 

The most glaring example of subservi- 
ence to precedent, and lack of plain com- 
mon sense was in a Massachusetts case; 
it was litigation over a boundary line. 
The deed to the property in question re- 
cited certain calls leading up to a certain 
corner of the lot in question; the next 
call said ‘‘thence at right angles to B 
street, seventy feet’’; now note how dif- 
ferent the meaning would be if the posi- 
tion of the comma was changed; it would 
read ‘‘thence at right angles, to B street, 
seventy feet’’; an entirely different 
meaning, and completely changing the 


location of the line described in that call. 
The whole controversy hinged upon the 
intent and meaning of that call. The one 
interpretation was fortified by the fol- 
lowing : 

Occupancy, but not for a sufficient 
time to gain prescriptive rights. 

The notes and plans of the sur- 
veyor who made the original subdi- 
vision of lots, of which this was one. 
The plan was in the surveyor’s files, 
but was not mentioned in the deed. 

The area of the parcel given in 
the deed was in conformity to the 
one and not to the other; and, most 
important of all, 

The closing distance was in con- 
formity to the one, and not the 
other. 

The other interpretation had nothing 
to fortify it; it merely said so in the 
deed. Some lawyer’s clerk had appar- 
ently omitted a comma. Such checks 
could not fail to satisfy a most exacting 
and cautious surveyor ; nor fail to satisfy 
a person determined to render justice 
uninflueneed by musty precedent or tra- 
dition. But despite the evidence of the 
surveyor, despite the occupancy, despite 
the corroborating area, despite the exist- 
ence of the original subdivision plan, de- 
spite the closing distance, the court ruled 
that the deed must stand, because under 
the law no extrinsic evidence could be 
admitted. The deed said thus and go, 
so BE IT. Were was a case where the 
court ruled contrary to plain common 
sense, because he was hidebound to pree- 
edent. A-clerk had omitted a comma, 
and all the convincing evidence was ig- 
nored because it was extrinsic. How 
could it be other than extrinsic? Did the 
court expect to find the explanation of 
an error in the same instrument in which 
the error existed? Precedent impelled a 
judge to so rule that an actual fraud was 
permitted, and a man was deprived by 
law of that which was actually his. 

This is only one of many examples 
that have come to my notice of a similar 
disregard of most important evidence 
because PRECEDENT says it is ex- 
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trinsic. It would be tiresome to repeat 
the many of which I am cognizant. 

There is another phase of the rules 
of evidence that I would like to note. 

Full Information Ruled Out 

I was called upon to testify in a case 
that involved a claim against the owners 
of a ‘‘trembling dam;’’ the alleged dam- 
age was the result of vibration caused 
by a certain depth of water flowing over 
the crest of the dam. There was no 
trouble alleged if the depth of water 
flowing over the crest was less or more 
than a certain depth. The vibrations 
were transmitted to the houses in the 
vicinity, causing the loosening of wall 
paper, rattling of dishes, and other an- 
noyances at all hours of the day and 
night. The question to be considered 
was the cause and the remedy. The 
eourt should have been willing to re- 
ceive all the evidence obtainable as to 
the cause, so as to enable him to arrive 
at a decision as to the responsibility of 
the owners of the dam. The matter has 
been studied by engineers, and the re- 
sults of their studies have been printed 
in text books. To amplify my theory 
as to the cause, I endeavored to read 
from a number of books the findings of 
other engineers upon the subject. Was 
I permitted to do so? Most assuredly I 
was not. There is some absurd rule of 
evidence that prevented the judge from 
taking advantage of the opportunity to 
inform himself upon the subject. He 
was required to pass upon the merits of 
a controversy, and denied the right to 
get all the information obtainable, be- 
cause, forsooth, it was printed in a book. 
I might say that this was not heard be- 
fore a jury, so it was the judge that de- 
cided the case. 

Let me recite another flagrant absurd- 
ity in court procedure; I was testifying 
in a case involving alleged damage of 
property due to the back water of a 
brook which had been diverted into a 
pipe alleged to be of insufficient size. 
To arrive at results the drainage area 
had to be surveyed to determine its ex- 
tent. I delegated my assistants to the 
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routine of the survey, and after comple- 
tion thereof I made a study of the whole 
problem based upon the area of the 
water shed. The map of the watershed 
was taken with me to the witness stand, 
and after qualifying as an expert I was 
directed by plaintiff’s attorney to post 
the map upon the board behind the wit- 
ness stand. The defendant’s counsel ob- 
jected to the admission of the map after 
he ascertained that I did not personally 
take the measurements and make the 
survey, but had it done by assistants in 
my office. The judge sustained the ob- 
jection and we were at a standstill, as 
everything hinged upon the admission 
of the map. Finally I wired my as- 
sistants, fifty miles away, to come down, 
and by chance the wire reached them in 
time. They took the stand, and had one 
question put to them, and only one, viz. : 
‘‘Did you make the survey from which 
that map is platted, and if so, was the 
survey accurate?’’ The answer was 
‘*Yes’’ and the case proceeded with the 
map in evidence. Now, had I been un- 
able to reach the assistants in season for 
them to get to court that afternoon, the 
map would have been excluded, and an 
injustice done to a man who was having 
his ‘‘day in court.’’ 

The absurdity of such a rule which the 
court upheld, is this: Had I really been 
in the field during the progress of the 
work, and taken a part in it, I could no 
more truthfully testify that the map was 
accurate, because I could not hold both 
ends of an hundred feet tape, and look 
through the transit in the same opera- 
tion. No matter how accurately I did 
my part of the work my assistants may 
have made a mistake without my knowl- 
edge. So, one must rely upon the ac- 
curacy of an organization as well as an 
individual. I explained this to the 
court, and also explained that any error 
in field work would be disclosed by the 
failure of the traverse to close mathe- 
matically, but it availed nothing. There 
was the rule. As they say of our com- 


monwealth, ‘‘Thar she stands.’’ 
Very fortunately, it is only a small 





AMERICAN 


percentage of the people who are obliged 
to have recourse to the courts, and con- 
sequently the average person is quite apt 
to take for granted that courts are 
sanctuaries for the people from which 
justice is dispensed, clothed in words of 
wisdom. I think the people are entitled 
to know that such is not the case. We 
have waited for years for reformation 
to begin from within, and the case seems 
so hopeless that it is my opinion that 
reformation should be forced upon them. 
The legal fraternity always have some 
specious arguments to justify their ad- 
herence to precedent or silly rules of 
procedure, but notwithstanding their at- 
tempts at justification the facts remain 
patent to all thinking people. 
A Disgraceful Ruling 

How may we reconcile the opinion 
that justice is dispensed by the courts, 
with what actually occurred in the case 
last mentioned? The plaintiff was a 
poor man; the defendant a rich corpora- 
tion. The question before the court and 
the jury was simply this: Was the 
plaintiff injured by reason of the fact 
that the defendant had confined a nat- 
ural stream within a pipe or conduit? 
Was the pipe of sufficient size to care 
for the flood waters of the drainage 
area? It was conceded by the plaintiff 
that the pipe was of sufficient size for 
the normal flow of the stream. The 
trial consumed several days. After court 
adjourned on one day, there came a 
heavy downpour of rain lasting several 
hours. The plaintiff hastened home, 
found the water had risen above the 
mouth of the pipe of the defendant com- 
pany, and that his land was flooded. 
Photographs were taken, witnesses sum- 
moned to observe the conditions, and 
marks made showing the high water line 
of the flooded area. This providential 
storm proved just what I had testified to, 
and was absolutely incontrovertible, and 
would have shown the judge, the jury, 
the plaintiff, the defendant and the 
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whole world, that the pipe was inade- 
quate to care for storm water flows. 
Why did I say that it ‘‘would have 
shown?’’ Because, the rules of court 
procedure would not admit as evidence 
any thing that transpired subsequent to 
the entry of suit. In other words, the 
poor plaintiff must stand the expense of 
a new trial, the county put to the ex- 
pense and delay of a new trial, because 
this storm that absolutely proved the 
ease, happened after the trial was 
started. I ask any intelligent layman if 
that is not absurd? Mind, I admit that 
the evidence could not be admitted 
under the rules in foree, but it excites 
contempt to think that the legal fratern- 
ity will see cases like that, and take no 
steps to revise such silly rules. 

Lawyers admit these inconsistencies, 
and say that the rules of trial and evi- 
dence should be amended, but they 
never arrive anywhere. And until they 
do, many besides myself will be in con- 
tempt of court. 

Can reasonable men of the law expect 
us to look upon their profession as an 
honorable one, when we see, day after 
day, people guilty of atrocious crimes 
acquitted because of the astuteness of 
the lawyers defending them? Or be- 
cause of some absurd rule that excludes 
most pertinent and convincing evidence? 

It is not to be denied that persons ac- 
cused of crime should have the benefit 
of the best legal talent they may secure 
to properly safeguard their interests, 
and protect their legal rights, but how 
far can a lawyer go in what seems to us 
nothing but trickery, though it has the 
sanction of the court, and still expect 
us to regard his profession as an honor- 
able one? To what extent can a judge 
permit PRECEDENT to over-rule com- 
mon sense, and justice even, and yet 
expect us to be free from contempt of 
court? 

Guy H. Chase, 
Fitchburg, Massachusetts. 








Nevada Bar Sixth to Secure Statutory Powers 





The sixth state to receive legislative 
aid in advancement of bar integration 
is Nevada. At the instance of the Ne- 
vada State Bar Association a bill was 
introduced in legislature and speedily 
enacted, receiving the approval of the 
governor on January 30, 1928. The 
Nevada act goes the whole length of cre- 
ating a self-governing bar which em- 
braces every practicing lawyer in the 
state. While only a few months have 
elapsed since passage of the act the or- 
ganization under it is already almost 
completed. 

The Nevada act is modeled on the long 
act secured by the California bar, which 
was published in the Journal, Vol. IX, 


No. 1, p. 7. Lying between Idaho and 
California it was but natural that the 
bar of Nevada should have become in- 
fected with the idea of statutory or- 
ganization. From Idaho they learned 
how a very weak bar in a very large 
state had in a brief time become a power- 
ful ageney for good. The tremendous 
enthusiasm for bar integration in Cali- 
fornia must have shot its rays high 
above the Sierra and helped to enlighten 
the profession in Nevada. 

In Arizona also proximity to experi- 
ence must be a factor, for the State Bar 
Association of that state, lying between 
California and New Mexico, has voted 
to press for a bar organization act. 





Loss by Death of Two Directors 


The American Judicature Society de- 
plores the loss by death of two of its 
directors who have served on its gov- 
erning board since its inception in 1913. 

James Parker Hall, for many years 
dean of the Law School of the Uni- 
versity of Chicago, was widely known 
as a distinguished teacher, an authority 
on constitutional law, and a worker for 
the best ideals in his profession. For 
the Society he was a sound adviser and 
his rare skill in the lucid phrasing of 
legislative texts contributed not a little 
to the value of the Society’s model acts. 

Woodridge N. Ferris was not a lawyer, 
but an educator. He founded an emi- 
nently practical school that enabled 
thousands of young men and women to 
obtain general and technical education 
so that they could make the most of their 
native ability. The love which these 
alumni felt for their president accounted 
for his election to the United States Sen- 
ate as a Democrat, the first of that party 
to be elected in Michigan in nearly half 
a century. In the service of the Nation 


in troublous times Senator Ferris earned 
a merited reputation as a man who ex- 
emplified the best traditions in American 
publie life. 

The Judicature Society has been in- 
debted to both of these directors for 
their services in its behalf and for the 
aid which their names lent in winning 
publie confidence. 





Bill for Rule-Making Power Now 
in U. S. Senate 


For fifteen years, more or less, the 
American Bar Association has hoped for 
the passage in Congress of an act to 
empower the United States Supreme 
Court to make rules of court for cases 
on the law side. Several times a ma- 
jority of senators and representatives 
have been pledged to support the pend- 
ing measure but it has never been pos- 
sible to get the bill reported out of the 
Senate Judiciary Committee. On Feb- 
ruary 28 an adverse report was finally 
made to the Senate and on April 19 a 
minority report, drafted by Senator 
Deneen (Ill.) was presented. 
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All who wish to inform themselves as 
to the history of this movement and 
learn the numerous arguments in sup- 
port of the rule-making power would do 
well to apply to the Bureau of Docu- 
ments for a copy of the minority report 
on 8. 759. The report makes twenty- 
four pages and contains a great deal of 
argument supported by citations of 
cases and authorities. 

And all who wish to assist this great 
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movement should ask their congressmen 
to vote right. On the passage of such a 
measure, more than anything else, de- 
pends the national forward movement 
to modernize procedure. The Supreme 
Court would take the lead and it would 
be followed by a number of states where 
rule-making power has been conferred 
and the leadership of our greatest court 
is awaited. 





Supreme Court of Washington Exercises 
Rule-Making Power 





Those who have been laboring to gain 
for courts or judicial councils the power 
to govern procedure by rules of court 
may find considerable encouragement in 
the recent activity of the Supreme Court 
of Washington. There has been so far 
very slight use of this power by the su- 
preme courts that possess it. The Wash- 
ington Supreme Court has made a start ; 
that is much even though the start be 
modest. 

The Rules are printed in 140 Wash. R. 
xxxiv to xliv. Rule I greatly simplifies 
the law of venue, making it depend in all 
cases on the residence of the defendant 
with only slight and necessary modifica- 
tions. Previously the location of the sub- 
ject of the action or the place where the 
cause of action arose governed in certain 
cases, thus considerably complicating the 
matter. The change seems to be a wise 
and useful one. 

Rule II concerns parties to actions. It 
adopts the English rule which has proved 
to be workable, non-technical and just. 
This rule supplants the usual Code pro- 
visions, an amalgamation of the common 
law and equity rules, which have caused 
much litigation and consequent delay 
and expense. An undoubted improve- 
ment has been effected. 

Rule III provides for more liberal 
amendment of pleadings and other parts 


of the record. This is a gain. Especially 
commendable is the provision that the 
statute of limitations shall not bar a 
cause of action first stated in an amend- 
ment if the prior complaint fairly noti- 
fied the defendant that the plaintiff ex- 
pected to recover on such cause of action. 

Rule IV deals with the charge to the 
jury. It does not differ greatly from the 
statute previously in foree. A provision 
for oral exceptions to the instructions is 
new. On the whole this rule seems likely 
to make a fetich out of intruction-accu- 
racy and to lead to much quibbling over 
language details. By the rule, instruc- 
tions must be in writing and be read to 
the jury, counsel may request instruc- 
tions and the jury takes the written in- 
structions into the jury room. Good rea- 
sons have been given for oral instruc- 
tions. See Bulletin Am. Jud. Society, 
VII-A, Art. 37, See. 7. The English 
practice forbidding any interference by 
counsel in the framing of instructions is 
worthy of study. See Professor Sunder- 
land’s statements in 11 Am. Bar. Asso- 
ciation Journal, 777. 

Rule V is a reasonable determination 
of what papers a jury may take into the 
jury room. It forbids the taking of 
pleadings into the jury room. This had 
formerly been allowed. Considering the 
technical nature, the partisan spirit and 
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the untruthfulness of many pleadings ‘ 


the change seems wise. 

Rule VI provides further for excep- 
tions to the instructions of the court. 
The danger of making too much of slight 
errors in instructions has already been 
noted. 

Rule VII concerns bills of exceptions. 
A simpler method of appeal, such as the 
English rules provide, would obviate 
many such details. : 

Rule VIII governs the taking of depo- 
sitions. It apparently liberalizes pre- 
trial discovery from a party, from one 
for whom the action is brought and from 
persons acting for parties such as agents. 
This is a distinct improvement. Pre- 
trial discovery is probably one of the 
most effective ways of inducing just set- 
tlements without trial. 

Rule IX is entitled Criminal Proce- 
dure. It provides for repeal of a statute 
which made it the duty of the court to 
tell the jury that the failure of the ac- 
cused to testify raises no inference 
against him. The writer has no senti- 
mentality for accused persons, but he 
wonders whether the power to make rules 
governing pleading, practice, evidence 
and procedure confers on the court the 
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power to abolish the privilege against 
self-incrimination. If it does not, can it 
confer power to so modify the privilege 
as to rob it of most of its value? It would 
be interesting to have the Supreme Court 
of Washington, as a court, decide that it 
had exceeded its powers as a committee 
on rules of procedure. | 

Liberal amendment of informations is 
provided for. 

Rule X governs appeals. It is not a 
radical change. The old bill of excep- 
tions method is retained. Briefs in the 
Supreme Court must be printed. A much 
more thorough reform is needed. 

In conclusion, these rules are most im- 
portant because they show activity. They 
do not effect a general reform of proce- 
dure by rules such as has been accom- 
plished in British jurisdictions and in 
New Jersey. They are limited but useful 
improvements of the present system. We 
must be still more brave if we wish to 
eradicate the evils which have brought 
our procedure into disrepute. This Wash- 
ington start is to be greeted with ap- 
plause. 

Clarke B. Whittier, 
Stanford University Law 
School. 





Concerning Judicial Selection 


Addressing the Oregon State Bar 
Association at its last meeting President 
W. Lair Thompson said: 

‘While I have no definite plan to 
recommend on the subject of selection of 
judges, I do believe a plan could be de- 
vised looking to the selection of judges 
on other considerations than the ability 
to garner votes. Our present plan prac- 


tically denies service on the supreme 
bench (and in many distrists on the cir- 
cuit bench) to lawyers who are not mem- 
bers of the dominant political party. 
This fault will not be overcome by the 


so-called non-political judiciary, com- 
posed of candidates whose names ap- 
pear on the ballot without political 
designation. That plan has been found 
very unsatisfactory where it has been 
tried. The man with well-known name, 
and broad acquaintance, or with a flair 
for polities of the popular order, but 
without judicial qualification, soon oc- 
cupies the bench. With our bar associa- 
tion one hundred per cent organized, 
there might be hope of successful judi- 
cial candidetes recommended by the 
association.” 
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